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requirements regarding the preparation of the ballots. As pointed 
out by Judge Chichester in the opinion in the present case, there is 
no appeal to the supreme court of the state which could settle the 
question as to what is an official ballot and he suggests that as no 
judicial determination can be obtained binding on all the courts of 
the commonwealth that the legislature should define the term as 
used in § 122h or amend the law so there will be no further doubt. 

In the case of Simmons et al. v. Land, in the circuit court of Prince 
Ann County (reported in 19 Virginia Law Register 890) Judge 
West takes the view that the failure to put the impress of 
the seal upon the ballots where all the other requirements of the 
statute have been complied with will not destroy the official char- 
acter of the ballot. In that case it seems that the ballots were 
sealed by placing many under the seal at the same time, those at the 
bottom receiving a deep impression and those next a slighter im- 
pression, and those at the top a very slight or no impression. The 
court said in that case: "Cases might arise in which this court would 
have no hesitancy in refusing to count unsealed ballots cast in an 
election, but never in a case where, like the case at bar, the circum- 
stances tend to show that the ballots are not unofficial ballots and 
where the complaint failed to allege, as required by § 160 of Pol- 
lard's Code, the nature of the objection to the legality of the election 
in such a way as to give the contestee notice that an effort would be 
made to prove that unofficial ballots were used in the election." 



SUPREME COURT OF APPEALS. 



FURST-KERBER CUT STONE CO., Inc., v. WELLS et al. 

March 12, 1914. 

[81 S. E. 22.] 

1. Mechanics' Liens (§ .149*) — Account — Sufficiency. — An account 
for cut stone furnished by a subcontractor, showing merely the total 
amount of the bill therefor and the balance due after deducting pay- 
ments specified, does not show the material was contracted for as 
an entirety for a specified sum; and, not showing the amount of stone 
furnished or the prices charged therefor, it is not a sufficient basis 
for a lien under Code 1904, § 2477. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 
256-259; Dec. Dig. § 149.* 9 Va.-W. Va. Enc. Dig. 769; 14 Va.-W. 
Va. Enc. Dig. 707; 15 Va.-W. Va. Enc. Dig. 669.] 

2. Mechanics' Liens (§ 132*) — Time for Filing Claim. — A lien can- 
not be acquired unless the claim therefor is filed as required by Code 
1904, § 2476, within 60 days after the work is completed. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 
190, 192-207; Dec. Dig. § 132.* 9 Va.-W. Va. Enc. Dig. 767; 14 Va.- 
W. Va. Enc. Dig. 706; 15 Va.-W. Va. Enc. Dig. 669.] 

3. Bankruptcy (§ 138*) — Property Vesting in Trustee. — A subcon- 



*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



120 20 Virginia law register. [ June, 

tractor who failed to perfect his lien is not entitled, as against the 
trustee in bankruptcy of the general contractor, to a lien on the bal- 
ance due him, paid into court by the general contractor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 193- 
204, 206-209; Dec. Dig. § 138.* 2 Va-W. Va. Enc. Dig. 239.] 

Appeal from Circuit Court of City of Norfolk. 

Suit by the Furst-Kerber Cut Stone Company, Incorporated, 
against Jacob Wells and others. From a decree for defendants, 
plaintiff appeals. Affirmed. 

Burroughs & Bro. and G. A. Martin, all of Norfolk, for ap- 
pellant. 

Titos. IV. Shelton, Thorp & Thorp, and /. D. Hank, all of 
Norfolk, for appellees. 

MAIN STREET BANK, Inc., v. PLANTERS' NAT. BANK OF 

RICHMOND. 

March 12, 1914. 

[81 S. E. 24.] 

1. Payment (§ 22*) — Check. — Since a check is not payment except 
by express agreement, where a debtor pays by check which is fraudu- 
lently obtained from the creditor and paid on a forged indorsement, 
the debt is not discharged. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 87, 88; 
Dec. Dig. § 22.* 11 Va.-W. Va. Enc, Dig. 72; 14 Va.-W. Va. Enc. 
Dig. 822; 15 Va.-W. Va. Enc. Dig. 796.] 

2. Bills and Notes (§ 279*)— Forged Indorsement — Warranty. — The 
indorser of a check on which the name of a prior indorser is forged 
warrants that he has clear title, that the instrument is genuine, and 
therefore becomes bound by his indorsement to all parties subse- 
quent to him, though the paper has been discounted by a prior party. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 625 
632; Dec. Dig. § 279.* 11 Va.-W. Va. Enc. Dig. 72; 14 Va.-W. Va. 
Enc. Dig. 822; 15 Va.-W. Va. Enc. Dig. 796.] 

3. Bills and Notes (§ 278*)— Checks — Forged Instrument — Recov- 
ery as Between Indorsers. — Where several successive indorsers have 
advanced money on paper payable to order and it appears that neither 
had title because the first indorsement was forged, each may recover 
from his immediate indorser. 

[Ed Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 625, 
632; Dec. Dig. § 279.* 2 Va.-W. Va. Enc. Dig. 466; 14 Va.-W. Va. 
Enc. Dig. 163; 15 Va.-W. Va. Enc. Dig. 131.] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



